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HIGHLIGHTS OF RECENT ACTION

Significant action occurred on the issues listed below. Please see the appropriate issue page for details.

Litigation Reform
A securities litigation reform bill was introduced in the Senate on March 29,1994 by Senators Chris Dodd (D-CT),
chairman of the Securities Subcommittee, and Pete Domenici (R-NM). The measure, S. 1976, includes a
proportionate liability provision for defendants who are not the primary wrongdoers in the suit, as well as
establishes a Public Auditing Self-Disciplinary Board. S. 1976 is strongly supported by the AICPA. The Institute
is engaged in a push to sign up co-sponsors for the bill.

Workload Problems for CPAs Caused by TRA '86
Members of the AlCPA's Workload Compression Task Force continue to meet with IRS and Treasury officials to
explore new ideas to alleviate the workload compression problem. In May 1994, the AICPA wrote to the Treasury
Department outlining possible approaches to a legislative solution and asked for Treasury's reaction and
counterproposals.

Tax Simplification
The House of Representatives passed a tax simplification bill long supported by the AICPA on May 17,1994. The
scene of action now shifts to the Senate Finance Committee where the bill is pending. The AICPA wrote all
members of the Finance Committee on June 15,1994 urging passage of the measure.

Subchapter S Improvement Proposal
A subchapter S reform bill was introduced in the House of Representatives on March 16,1994 that is identical
(except for the effective date) to the Senate bill that was introduced in late 1993. The AICPA helped develop the
proposal that is the basis for this legislation and strongly supports it. The Institute and other organizations have
a drive underway to add co-sponsors to the House and Senate bills.

Auditor Responsibilities
The AlCPA-supported provisions of the Financial Fraud Detection and Disclosure Act were included in the Senate
litigation reform bill introduced in March (see above and page 10).

Pension Reform
The AICPA endorsed key reforms in President Clinton's pension reform package at a House Ways and Means
Committee hearing in April 1994, and identified some of the major tax disincentives that inhibit adequate longrange funding of pension plans. The Institute also endorsed disclosure provisions in the package that the AICPA
recommended in 1993 that would expand the information available to workers about their pensions.

FASB Employee Stock Options Proposal
The Senate voiced its opposition to FASB's stock option proposal on May 3,1994 by passing a sense-of-theSenate resolution, which is non-binding. Earlier this year, the AICPA Accounting Standards Executive Committee
notified FASB that it opposes FASB's proposal on the grounds that there is no objective market value that can
be readily determined for stock options and that models that attempt to assign a value are too complex and
unreliable.
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Regulatory Relief from FDICIA
The Senate followed the lead of the House of Representatives in March 1994 when it passed the Community
Development Bank Bill, which was used as a vehicle to provide banks regulatory relief from the Federal Deposit
Insurance Corporation Improvement Act of 1991 (FDICIA), without repealing any of the auditor attestation
requirements under FDICIA. The AICPA insisted during the House debate on this issue that FDICIA's auditor
attestation requirement on internal controls over financial reporting be retained.

Federal Regulation of Professional Fees
A bankruptcy reform bill passed the Senate in April 1994 that included two amendments sought by the AICPA.
The Institute also wrote selected members of the House of Representatives and Senate Judiciary Committees
in May 1994 with suggestions about implementing the professional fees section of the Senate bill.

Social Security Tax on Domestic Workers
The House of Representatives and Senate passed bills in May 1994 updating and simplifying the domestic payroll
tax rules adopted in 1954. The AICPA endorses the objectives of this legislation, commonly referred to as the
"nanny tax" bill, and wrote members of Congress with specific recommendations about what provisions should
be included in a final bill.
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EXECUTIVE SUMMARY

Litigation Reform
CPA firms of all sizes have seen their liability exposure increase significantly in recent years. In our litigious society,
lawsuits against business have increased dramatically. Too often, accountants are brought into these suits as peripheral
defendants. However, under the rule of "joint and several" liability, CPAs are liable for a disproportionate share of
damages compared to their actual level of responsibility. The AICPA believes the chief cause of the liability crisis is a
judicial system that has become dangerously unbalanced as the result of a trend of expanding liability. The AICPA
believes it is essential that reform legislation be enacted to reduce accountants' legal liability, and will continue to support
reforms in this area. Rep. Billy Tauzin (D-LA) introduced H.R. 417 in the 103rd Congress on January 5,1993. While it
pertains only to suits brought under the Securities Exchange Act of 1934, enactment would establish an important
precedent for proportionate liability.
Hearings have been promised before the House Subcommittee on
Telecommunications and Finance. Two days of hearings examining the need to change the nation's litigation system
were held in the summer of 1993 by the Securities Subcommittee of the Senate Banking Committee, which is chaired
by Senator Chris Dodd (D-CT). The AICPA testified at the second hearing on July 21,1993 and urged the subcommittee
to adopt a four-point legislative remedy: 1) Facilitate the disclosure of useful financial information and the auditing of
those disclosures; 2) Increase incentives for people who are truly defrauded to obtain the compensation they deserve;
3) Increase incentives for innocent defendants to go to trial to vindicate themselves; and 4) Deter manipulation of the
judicial system through which some over-reaching attorneys profit by pursuing plainly meritless cases. Senators Dodd
and Pete Domenici (R-NM) introduced securities litigation reform legislation in the Senate on March 29,1994.
The bill, S. 1976, includes a proportionate liability provision for defendants who are not the primary wrongdoers
in the suit. Other key provisions in the bill that will help restore balance and fairness to the litigation system
include provisions requiring 1) lead plaintiffs in class action suits to hold in the aggregate a certain percentage
or value of the securities at issue; 2) limitation of plaintiffs' attorneys' fees to a reasonable percentage of the
actual amount recovered by plaintiffs; and 3) proposed settlement agreements distributed to class members
must include such information as the amount of attorneys' fees sought by class counsel. The bill also gives the
SEC authority to modify or supplement Generally Accepted Auditing Standards for audits of public companies,
and establishes a Public Auditing Self-Disciplinary Board. In addition, S. 1976 includes the AlCPA-backed Wyden
bill provisions (see page 17). For further details see page 10.

Statute of Limitations Extension for Securities Fraud
Under the present concept of "joint and several" liability, auditors may be held liable for a disproportionate share of
damages in a variety of types of litigation cases, including securities cases. In the June 1991 U.S. Supreme Court
decision on Lampfvs. Gilbertson, the Court adopted a uniform statute of limitations for cases brought under Section 10(b)
of the Securities Exchange Act of 1934. The Court ruled that 10(b) claims must be brought within one year of discovery
of the violation or within three years after the date on which the violation occurred. A related Supreme Court
case applied the ruling retroactively. Some Members of Congress of the 102nd Congress objected to the new filing limits
and began efforts to overturn the rulings. In the Senate, an amendment offered by Senator Richard Bryan (D-NV) was
added to the original version of the bank reform bill to overturn the Court's decisions. In the House of Representatives,
Rep. Edward Markey (D-MA) introduced similar legislation. The measures would have extended the time allowed for
investors to file actions under Section 10(b). The AICPA and others were able to convince Congress that debate about
this issue should be broadened to include discussion about other litigation reform proposals. Members of Congress
supporting the overturn of the Court's decisions agreed to delay consideration of the prospective application of the ruling
so long as the retroactive application was reversed. The retroactive application was of special concern because a large
number of pending cases were dismissed, including some related to Wall Street and savings and loan scandals.
Therefore, language was included in the bank reform bill passed by the Congress in November 1991 overturning the
retroactive ruling. In 1992, the Senate approved language as amendments to three separate bills that would have
extended the statute of limitations for professional liability suits from three to five years, retroactive to 1989. However, the
102nd Congress adjourned without agreement or passage of final legislation. Securities litigation bills in the House
of Representatives and Senate, H.R. 417 and S. 1976, include a statute of limitations provision applicable to civil
suits (see page 10), For further details see page 11.
(3)
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Liability Exposure Under ERISA
Outside advisers to pension plans, such as accountants, actuaries, and attorneys, would have their liability exposure
broadened if Congress passed a measure to overturn a U.S. Supreme Court June 1,1993 decision. In Mertens v. Hewitt
the Supreme Court ruled that pension plan beneficiaries cannot sue non-fiduciaries, including accountants, for economic
damages for a breach of a fiduciary duty under the Employee Retirement Income Security Act (ERISA). Protests from
Congress and the Clinton Administration quickly followed the Court's decision. Senator Howard Metzenbaum (D-OH)
succeeded in attaching an amendment to the Senate's version of President Clinton's budget plan that would have
overturned the Court's decision and, in addition, would have significantly rewritten major provisions of ERISA. Forceful
opposition from the AICPA, including AICPA Key Persons, and others in the business community, as well as a notice from
the Senate Parliamentarian that the amendment would be ruled "extraneous," ultimately persuaded Senator Metzenbaum
to withdraw his amendment on the Senate Floor. Senators Metzenbaum and Nancy Kassebaum (R-KS) introduced S.
1312 on July 29, 1993. The bill addresses the narrow problem raised by the financial collapse of the Executive Life
Insurance Company and only addresses situations in which loss of benefits results when the life insurance company
selected to provide annuities cannot pay the benefits due to the annuitants. The Senate passed S. 1312 on October 28,
1993. As passed, the bill does not affect accountants. We do not expect further action on S. 1312 because Senator
Metzenbaum still plans to introduce a broader bill to amend ERISA that would effectively overturn the Mertens decision.
The DOL is refining draft legislation that would reverse the Mertens decision. Another lower court ruling has also
expanded the Mertens decision. For further details see page 12.

ERISA Audit Requirements
The Department of Labor has sent to Congress a draft bill that would tighten audit requirements of pension plans
under the Employee Retirement Income Security Act of 1974 (ERISA). The Administration is seeking co-sponsors
for the measure and introduction is expected later this summer. The measure generally would implement the
recommendations for improving ERISA audits that were contained in a 1992 report by the General Accounting Office
(GAO). The GAO report called for: 1) full scope audits; 2) auditors to report certain matters directly to the DOL if plan
administrators do not do so; and 3) auditors to participate in a peer review program. The Institute: 1) has been an
advocate of full scope audits since 1978; 2) believes that the plan administrator has the primary responsibility to report
to the DOL; and 3) requires peer review for its members. The AICPA met with DOL representatives when the draft bill
was being developed and submitted comments on it. We have suggested that the accountant's responsibility to report
certain matters be changed from a primary to a "back-up" responsibility. We have also suggested language to be added
that would protect the auditor from unwarranted legal liability. For further details see page 13.

Workload Problems for CPAs Caused by TRA '86
The Tax Reform Act of 1986 (TRA '86) greatly increased the complexity of the Internal Revenue Code and required trusts,
partnerships, S corporations, and personal service corporations to adopt a calendar year-end for tax purposes. In 1987,
thanks to the efforts of thousands of CPAs, the calendar-year requirement was relaxed with the enactment of Internal
Revenue Code section 444, which permitted partnerships, S corporations and PSCs to retain, and allowed new entities
to elect, fiscal year-ends. While many of these businesses retained their fiscal year-ends, most did not. The shift of so
many clients to calendar years, when combined with the heightened complexity caused by TRA '86, resulted in a
tremendous shift of the work performed by CPAs to the first four months of the year. Further, the workload of CPAs and
their employees became unacceptably light for the remaining seven months of the year. This phenomenon, referred to
by CPAs as "workload compression," has ramifications not only for CPAs in tax practice, but also for those performing
audit work. Final audit reports are ordinarily due within ninety days after a client's year-end. The calendar-year-end
requirement has also proved damaging to those small businesses that have a natural business year that is different from
the calendar year. The AICPA developed a legislative proposal to further relax the calendar-year-end requirement. The
proposal would have allowed all partnerships, S corporations, and PSCs to elect any fiscal year-end, so long as a deposit
were made by the business. This deposit requirement was designed to ensure the proposal's revenue neutrality.
(Following the 1990 budget agreement between Congress and the President, all tax bills must be revenue neutral.) In
1992, Congress twice included the AICPA proposal in large tax bills, both of which were vetoed by President Bush. When
President Clinton proposed increasing personal tax rates, the AICPA recognized that its legislative proposal would
become unworkable and asked Congress not to include it in any of its current tax bills. Congress honored the AlCPA's
request and did not include the 1992 proposal in the Revenue Reconciliation Act of 1993. Because of the high priority of
this issue to the AICPA and its members, the Institute has formed a Workload Compression Task Force. It is composed
(4)
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of members of the Tax Division, Key Person Program, Private Companies Practice Section, and the Management of an
Accounting Practice Committee, and is charged with exploring new ideas and approaches to the workload compression
problem. Task Force members continue to meet with IRS and Treasury officials to explore ideas and seek
support. In May 1994 the AICPA wrote to the Treasury Department outlining possible approaches to a legislative
solution and asked for Treasury's reaction and counterproposals. For further details see page 14.

Tax Simplification
The 102nd Congress twice passed legislation containing many simplification proposals; both bills were vetoed by
President Bush. In the 103rd Congress, a package of simplification proposals, H.R. 13, was introduced in the House of
Representatives that contains most of the provisions from the vetoed bills. The full House passed a revised version
of H.R. 13, H.R. 3419, on May 17, 1994 and sent it to the Senate Finance Committee where it is awaiting
consideration. The AICPA wrote all members of the Senate Finance Committee in June 1994 to urge passage
of H.R. 3419. As the most outspoken champion of tax simplification, the AICPA has continued to fight for tax simplification
whenever an opportunity occurs. In the spring of 1993, the Institute testified before Congress on President Clinton's tax
proposals and focused on the complexity of a number of the provisions and offered simplified alternatives. The final
version of the budget bill signed into law by Congress excluded the incremental investment tax credit opposed by the
AICPA because of its complexity and included new rules supported by the AICPA concerning the amortization of
intangible assets that simplified this area of the law. For further details see page 15.

Subchapter S Improvement Proposal
Following enactment of the Tax Reform Act of 1986, many corporations chose to change their tax status to Subchapter
S. Today, nearly 42% of all corporations file as S corporations. However, the law's strictures pertaining to S corporations
make them more complicated to use, foreclose certain types of financing vehicles, necessitate unnecessarily complex
corporate structures to manage liability concerns, and create a number of "traps" which business owners can unwittingly
fall into with serious results. The AICPA began collaborating over a year ago with the American Bar Association (ABA)
and the U.S. Chamber of Commerce to develop a proposal to modernize subchapter S. The S Corporation Reform Act
of 1993 was introduced in the Senate on November 19,1993 by Senators David Pryor (D-AR) and John Danforth (R-MO).
The measure, S. 1690, incorporates many of the proposals developed by the AICPA, the ABA, and the Chamber. Rep.
Peter Hoagland (D-NE) introduced H.R. 4056, a companion bill to S. 1690, in the House of Representatives on
March 16,1994. The two bills are identical, except for their effective dates. The legislation has broad, bipartisan
support. To further build support for enactment of the legislation, a drive for co-sponsors is underway by the
AICPA and other organizations. AICPA Key Persons are being called upon to ask their representatives to co
sponsor the bills and to explain what S corporations are, how they operate, and why change is needed. For
further details see page 16.

Auditor Responsibilities
Some Members of Congress believe that the role and responsibilities of auditors should be expanded to provide greater
protection to the public. There is a sense that auditors can and should play a broader role in anticipating financial failures.
The call for an expanded role for auditors brings the potential for placing unrealistic demands on auditors and the erosion
of the self regulatory and private standard setting status of the profession. H.R. 574 was introduced by Reps. Ron Wyden
(D-OR) and Edward Markey (D-MA) early in the 103rd Congress; the bill was approved by the House Energy and
Commerce Committee on April 27, 1993. As introduced, H.R. 574 would have amended the Securities Exchange Act
of 1934 to require that audits of publicly-owned corporations by an independent public accountant include, in accordance
with generally accepted auditing standards, as may be modified or supplemented by the Securities and Exchange
Commission, the following: 1) procedures designed to provide reasonable assurance of detecting illegal acts that have
a direct and material effect on the financial statements; 2) procedures to identify related party transactions material to the
financial statements; and 3) an evaluation of a company's ability to continue as a "going concern." The AICPA and
members of the Telecommunications Subcommittee successfully negotiated language regarding auditing standards that
preserves for the profession the principal responsibility for setting auditing standards and grants the Securities and
Exchange Commission the back-up authority to modify or supplement the standards in only these three areas. With the
inclusion of this language in H.R. 574, the AICPA withdrew its opposition to the bill and announced its support. The
amended version of H.R. 574 was approved by the House Energy and Commerce Committee on April 27,1993. The
(5)
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AICPA supports the amended version of H.R. 574. Passage of H.R. 574 by the full House is expected once a
jurisdictional dispute concerning audits of federally insured depository institutions is settled between the Energy and
Commerce and Banking Committees. An identical bill, S. 630, was introduced in the Senate in March 1993 by Senator
John Kerry (D-MA). The provisions of S. 630 were included in S. 1976, the Private Securities Litigation Reform Act
of 1994, introduced on March 24,1994 by Senator C hristopher Dodd (D-CT) (see page 10). For further details see
page 17.

Pension Reform
Central to the accounting profession's mission is ensuring meaningful financial reporting to help protect the investing
public. With this mission in mind, on April 29, 1993, the AICPA issued a set of proposals aimed at providing greater
disclosure of information so that American workers are adequately informed about one of their most important
investments—their pensions. The collapse of large companies in some of America's major industries has focused the
national media spotlight on how those collapses have affected workers, and, in particular, reduced their pensions.
However, despite the media attention, many Americans do not know the condition of their pension or how to find out.
Furthermore, if they were to undertake the task of assessing the financial health of their pension plan, they would discover
some of the critical information necessary to do the analysis is not routinely provided. DOL's oversight of pension plan
assets has also been questioned and current funding problems of pension plans have raised concerns about the
possibility of a taxpayer bailout. Adoption of the AlCPA's recommendations by the U.S. Congress and DOL would ensure
greater disclosure to help Americans find out what their pensions will be when they retire, whether their pensions are fully
funded, and whether the government will pay the promised benefits if the employer cannot. The Institute continued its
campaign to ensure that key Congressional players in the pension debate are informed about the AlCPA's
recommendations by testifying at an April 14, 1994 Ways and Means hearing on President Clinton's pension reform
package. The Institute endorsed key reforms in the bill to improve plan funding levels, as well as the package's disclosure
provisions that the AICPA recommended that would expand the information available to workers about their pensions.
The AICPA also identified in its testimony some of the major existing disincentives to adequate long-range
funding. For further details see page 18.

FASB Employee Stock Options Proposal
Public interest in the issue of accounting for stock options was sparked by large executive compensation packages in the
1980s that were perceived by the public to be excessive. The introduction of legislation and hearings on this issue
resulted in FASB pushing ahead with its consideration of stock compensation. FASB voted in April 1993 to issue new
rules on stock compensation, and in June 1993 FASB issued its proposal as an exposure draft. Beginning in 1997,
FASB's proposal would require companies to charge against earnings the value of a stock option at the time it is granted.
Many corporate executives argue that FASB's proposal would remove incentives for issuing stock options-thereby
eliminating an effective means of compensating employees and an important source of equity. Stock options have been
particularly important to small, emerging companies such as high technology companies. Following the release of the
exposure draft, S. 1175 and H.R. 2759 were introduced that would overrule any final FASB decision to impose an
accounting charge on stock options. The bills also would provide new tax incentives to encourage employees to retain
stock they purchase through options. The Senate went on record as opposing FASB’s stock option proposal on
May 3,1994 by adopting a sense-of-the-Senate resolution. Another sense-of-the-Senate resolution expressing
th a t Congress should not legislate accounting rules and should respect the independence of the FASB w as
adopted by the Senate with a 94-2 vote. These votes are seemingly contradictory and probably reflect the
conflict senators feel about this issue. It's unclear which view would prevail if a move to pass binding legislation
were undertaken to block FASB from implementing its proposal. Meanwhile, FASB members and staff are
examining the testimony and alternative proposals presented during six public hearings this spring. Final action
by FASB may not come until 1995, thus delaying any need for Congressional action until the 104th Congress.
The AICPA Accounting Standards Executive Committee notified FASB early this year that it opposes FASB's
proposal. AcSEC said there is no objective market value that can be readily determined for stock options and
that models that attempt to assign a value are too complex and unreliable. For further details see page 19.
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Regulatory Relief from FDICIA
The Federal Deposit Insurance Corporation Improvement Act of 1991 (FDICIA) requires, among other things, that
managements of certain federally insured depository institutions issue audited financial statements, a written assertion
about the effectiveness of the institution's internal controls over financial reporting, and a written assertion about the
institution's compliance with certain laws and regulations. Congress also included a provision in FDICIA that
management's assertions concerning internal controls be attested to by an independent public accountant. The banking
industry is seeking relief from what it calls burdensome regulations and paperwork requirements implementing FDICIA
through enactment of H.R. 962 and S. 265. These bills would repeal certain reporting provisions of FDICIA.
Consideration of the Community Development Bank Bill by the House of Representatives in November 1993 offered the
House an opportunity to consider whether some of the reporting requirements opposed by the banking community should
be repealed. Ultimately, the House passed the measure on November 21,1993 without repealing any of the auditor
attestation requirements under FDICIA. The Senate passed H.R. 3474 on March 17,1994. The Senate version of
the bill also leaves the auditor attestation requirements under FDICIA intact. A conference committee should
begin meeting soon to iron out the differences in other sections of the bill. The AICPA supports a report by an
independent auditor on management's assertion on the effectiveness of the company's internal controls over financial
reporting. The internal control system is the main line of defense against fraudulent financial reporting. The AICPA urged
the Securities and Exchange Commission to establish such a requirement in the set of initiatives it issued in June 1993
entitled Meeting the Financial Reporting Needs o f the Future: A Public Commitment From the Public Accounting
Profession. Without the independent attestation requirement, management would report free from the disciplines
imposed by the independent attestation engagement and users would not know if management's assertion is fairly
presented. During House consideration of the Community Development Bank Bill, the AICPA insisted that FDICIA's
auditor attestation requirement on internal controls remain in the law, but did not oppose deletion of an auditor's obligation
to report on compliance with laws and regulations. For further details see page 20.

Auditor Rotation Requirement in Telecommunications Legislation
The accounting profession's concern about the proposed legislation to revamp the telecommunications industry
centers on a provision in S. 1822 that would require independent auditors to be rotated for the stated purpose
of "ensuring their independence." Enactment of an auditor rotation requirement as part of a telecommunications
bill could set a precedent for including such language in future legislation. Additionally, the provision, as now
written, erroneously implies that auditors cannot be independent unless they are rotated. A related provision
in S. 1822 calls for the auditor to be selected by, and work at the direction of, the state commission of each state.
This would be a hardship for companies and their auditors who operate in more than one state because each
commission may establish different requirements. The companion legislation in the House of Representatives,
which was passed by the House on June 28,1994, does not include either of these provisions. The AICPA
opposes inclusion of an auditor rotation provision in any telecommunications legislation that may be approved
by the Congress and is acting to have the provision removed. On May 18,1994, the AICPA wrote to all members
of the Senate Commerce Committee expressing its opposition to the auditor rotation provision. AICPA Key
Persons for senators serving on the Commerce Committee have been asked to urge their senators to support
removal of the auditor rotation provision, as well as the provision calling for the auditor to be selected by each
state's commission. Additionally, the SEC's Office of the Chief Accountant recently went on record as not
recommending legislation or rulemaking to mandate auditor rotation. For further deails see page 21.
Federal Regulation of Derivatives
The accounting profession has no direct stake in the question of whether derivatives should be federally
regulated. However, the related issue of who will set accounting standards is important to CPAs. With the use
and complexity of derivatives mushrooming, public policymakers are scrutinizing who is using derivatives, how
they are being used and whether federal regulation is required to protect the soundness of our financial system.
Following release of a report by the General Accounting Office in May 1994 that advocated federal regulation of
all major derivatives dealers, the House Banking Committee chairman introduced H.R. 4503 to more strictly
control the derivatives activities of banks, savings institutions, and credit unions. The AICPA opposes the
provision in H.R. 4503 that would grant federal banking agencies the authority to set accounting standards. The
Institute supports retaining the responsibility for setting these standards in the private sector. In a related action,
the AICPA on June 15, 1994 issued six common-sense questions for boards of directors to ask about their
organizations' activities in derivatives. The questions build on the corporate governance aspects of two key
reports on derivatives-a study by the Group of Thirty (an international financial policy organization) and the GAO
study. The questions were widely distributed to the media, federal regulatory agencies, all Members of
Congress, and other business and financial organizations. For further details see page 22.
(7)
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Regulation of Financial Planners
During the last Congress, the House of Representatives passed legislation to regulate financial planners. The AICPA
was able to endorse the bill following successful, collaborative efforts by the AICPA and the sponsor of the bill, Rep. Rick
Boucher (D-VA). The AICPA did not support early versions of the legislation because a private right of action would have
been created to permit clients to sue the adviser and because the SEC would have been granted the authority to make
rules interpreting provisions of the Investment Advisers Act of 1940 (Act). The version of the bill passed by the House
preserved the original accountants' exclusion provided under the Act, and did not include a provision establishing a private
right of action. The AlCPA's negotiations on this issue were bolstered by AICPA Key Person Contacts and members of
the AICPA Personal Financial Planning Division. In the Senate, legislation that would have authorized the SEC to increase
its registration fees for investment advisers to help pay for more SEC examiners was passed. Because the House and
Senate versions were very different, House and Senate negotiators failed to reach an agreement on a compromise bill
before the 102nd Congress adjourned. H.R. 578, a bill similar to the one passed by the House in 1992, was approved
on May 4,1993 by the House. H.R. 578 provides: 1) additional resources for SEC supervision by imposing an annual
fee of $300 to $7,000 on advisers required to register under the Act; 2) mandated risk-targeted examinations; 3)
disclosure of conflicts of interest by advisers; and 4) that advisers recommend only suitable investments to their clients.
In the Senate, Senator Chris Dodd (D-CT) introduced S. 423, a much narrower bill that imposes the same new fee
structure upon investment advisers as included in H.R. 578. The AICPA supports H.R. 578 and has no objections to S.
423. The AICPA believes any new regulation should focus on those who engage in the type of activities that most
frequently lead to fraud and abuse, which is the approach embodied in H.R. 578. Documented abuses involve individuals
who sell investment products and who control client funds. No need has been demonstrated to regulate CPA financial
planners who do not receive commissions for recommending investment products, sell investment products, or take
custody of client funds. Members of the House and Senate continue to struggle with the challenge of reaching
agreement about how much more regulation should be imposed on financial planners. In March, the SEC
published a proposed rule that would regulate investment advisers' activities in two areas. The concepts for the
proposed rule were extracted from H.R. 578 in the hope that the SEC's action would help break the stalemate
confronting the Congress on this issue. For further details see page 23.

Federal Regulation of Professional Fees
The 102nd Congress responded to charges that professional fees in bankruptcy cases are too high by including the
question of whether such fees should be "controlled" as a part of its consideration of a comprehensive reform of
bankruptcy law. Accountants are among the professionals whose fees could be regulated if Congress enacted a
provision controlling professional fees in bankruptcy cases. This Congress, the Bankruptcy Amendments Act of 1993,
S. 540, which is nearly identical to the measure passed unanimously by the Senate during the 102nd Congress, gained
Judiciary Committee approval in September 1993. S. 540 passed the full Senate on April 21,1994. The Senatepassed version of S. 540 includes two amendments sought by the AICPA. The original version of S. 540 included
a provision that would have required only those fees for services deemed "beneficial toward the completion of
a case" would be approved. The Institute believed that the phrase "beneficial toward the completion of a case"
was unclear and that it could cause an accountant to face a choice between the performance of noncompensated work or the material risk of a malpractice suit because of failure to perform certain tasks deemed
unlikely to give "results." The AICPA proposed that the determination as to whether the service were "beneficial"
be made at the time the service was rendered. The Senate accepted the proposal. The second amendment
concerned the provision that would have prohibited the court from allowing reimbursement for services by
professionals that are deemed "duplicative." However, it is common and necessary for two sets of professionals
to perform valuations of an estate to evaluate competing plans for reorganization. Separate committees (secured
creditors, unsecured creditors) rely on their own professionals for objective and independent advice on
contentious issues. This provision may penalize professionals responding to the needs of their committee if it
later appears that the work of several committees is duplicative. The Senate agreed to amend the provision to
state that the court shall not allow compensation for unnecessary duplication of services. The Senate refused
to delete another provision of concern to the AICPA. It would require consideration of the "total value of the
estate and the amount of funds or other property available for distribution to all creditors both secured and
unsecured" before fees are approved. The AICPA is pleased that the Senate accepted two of its suggestions for
amending S. 540, and will continue to monitor the issue to be certain that no unacceptable provisions are
included in the House bill. In addition, on May 23,1994 the AICPA wrote selected members and staff of the Senate
and House Judiciary Committees with suggestions about implementing the professional fees provisions of S.
540. The House of Representatives has taken no action on a narrower bankruptcy bill, H.R. 2326, which was introduced
on May 2 7 ,1 993. For further details see page 24.
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Application of Wage and Hour Laws to Professional Employees
The AICPA is focusing its attention on U.S. Department of Labor (DOL) interpretations of the Fair Labor Standards Act
(FLSA) in connection with the classification of employees as professional or hourly employees. The DOL is using some
common management practices—such as granting unpaid leave to employees for less than a full day (pay docking),
maintenance of time sheets to ensure accurate client billing, or paying overtime to salaried employees—as grounds for
treating professional employees as hourly employees under the FLSA. Removal of the professional exemption entitles
those employees to seek compensation for all the "overtime" worked during the past two years. H.R. 1309 would reverse
DOL's pay docking ruling, and make its coverage retroactive. A broader companion bill in the Senate, S. 1354, also
addresses the related issues of tracking hours in order to bill clients and creating standard work hours for firms, so that
such practices would not result in the loss of the exempt status. The House Education and Labor Committee held a
hearing on H.R. 1309 on July 1, 1993. The AICPA believes the DOL should exercise its authority under the law to
provide the same exemption to public accountants as is presently granted to licensed lawyers. To qualify as an
exempt professional, a public accountant must be paid on a salary or fee basis. Licensed lawyers engaged in
the practice of law are excepted from this test under the exception for the "traditional learned" professions in
the DOL regulations. While employment circumstances of lawyers and accountants are virtually identical, the
law treats these professions differently for no apparent reason. Furthermore, the AICPA believes Congress
needs to legislate that individuals who are working toward satisfying examination or experience requirements
for certification or licensure as a public accountant would also be excepted from the salary or fee basis test.
Medical school graduates already are excepted from the salary or fee basis test when they work as an intern or
resident. For further details see page 25.

Social Security Taxes on Domestic Workers
The Clinton Administration's nomination of Zoe Baird for Attorney General in 1993 brought into the national spotlight the
issue of what is now commonly referred to as the "nanny tax." Employers now must pay Social Security taxes on domestic
workers-such as housekeepers, baby sitters and gardeners-if the workers earn more than $50 over three consecutive
months. Lawmakers generally agree that the $50 level is too low. In addition, employers may have to file as many as
10 state and federal tax forms to report wages and pay employment taxes for these workers. This is a complicated
process, requiring careful recordkeeping. The House and Senate passed nanny tax reform bills in May 1994, and
momentum is building toward enactment of a final bill. Both bills increase the reporting threshold and streamline
the reporting process. The House bill, H.R. 4278, sets the yearly threshold at $1,250 and also indexes it to rise
with average wages. S. 1231 replaces the current threshold with a yearly $630 figure and indexes it to rise with
average wages. Unlike the Senate bill, H.R. 4278 does not exempt Social Security taxes on wages paid to
workers underage 18. The AICPA endorses the objectives of updating and simplifying the domestic employee
payroll tax rules adopted in 1954, and has written to members of Congress with specific recommendations about
what provisions should be included in a final bill. One of the recommendations is that the new law should
provide for annual filing of Form 942, but not combined with Form 1040. For further details see page 26.
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LITIGATION REFORM
ISSUE:

Should Congress enact reforms of the legal/judicial system that would assist in limiting exposure to
abusive litigation reducing the number of meritless lawsuits?

WHY ITS
IMPORTANT
TO CPAs:

CPA firms of all sizes have seen their liability exposure increase significantly in recent years. In our
litigious society, lawsuits against business have increased dramatically. Too often, accountants
are brought into these suits as peripheral defendants. However, under the present concept of "joint
and several" liability, CPAs are liable for a disproportionate share of damages compared to their actual
level of responsibility. As a result, CPAs face increases in the cost of liability insurance coverage, legal
fees, damage awards and settlements. These increased costs are affecting the very viability of some
firms to continue practicing. This litigious environment has also affected the way some CPAs conduct
their practices, including the selection of clients. Continuation of this climate could permanently erode
the vitality of the profession and the role it plays in the financial disclosure process of the U.S. capital
markets.

BACKGROUND:

In August 1992, legislation was introduced in the House and Senate following an educational effort
by a coalition of businesses and professional organizations calling for the introduction of an acceptable
litigation reform package. The bills included a rule of proportionate liability. While the legislation
pertained only to suits brought under the Securities Exchange Act of 1934, enactment would have
established an important precedent for proportionate liability.
In January 1993, Rep. Billy Tauzin (D-LA) introduced H.R. 417, which is identical to the bill he
introduced in August 1992. Hearings have been promised before the House Energy and Commerce
Subcommittee on Telecommunications and Finance.
Two days of hearings examining the need to change the nation's litigation system were held in the
summer of 1993 by the Securities Subcommittee of the Senate Banking Committee, which is chaired
by Senator Chris Dodd (D-CT). The first hearing was held on June 17,1993. The AICPA testified at
the second hearing on July 21,1993 and urged the subcommittee to adopt a four-point legislative
remedy: 1) Facilitate the disclosure of useful financial information and the auditing of those
disclosures; 2) Increase incentives for people who are truly defrauded to obtain the compensation they
deserve; 3) Increase incentives for innocent defendants to go to trial to vindicate themselves; and 4)
Deter manipulation of the judicial system through which some over-reaching attorneys profit by
pursuing plainly meritless cases. The 103rd Congress most likely also will consider an expanded
statute of limitations for securities fraud suits (see page 11) as part of its comprehensive review of the
profession's litigation reform proposals.

RECENT
ACTION:

Senators Dodd and Pete Domenici (R-NM) introduced securities litigation reform legislation in
the Senate on March 29,1994. The bill, S. 1976, includes a proportionate liability provision for
defendants who are not the primary wrongdoers in the suit. Other key provisions in the bill
that will help restore balance and fairness to the litigation system include provisions requiring
1) lead plaintiffs in class action suits to hold in the aggregate a certain percentage or value of
the securities at issue; 2) limitation of plaintiffs' attorneys' fees to a reasonable percentage of
the actual amount recovered by plaintiffs; and 3) proposed settlement agreements distributed
to class members must include such information as the amount of attorneys' fees sought by
class counsel. The bill also gives the SEC authority to modify or supplement Generally
Accepted Auditing Standards for audits of public companies, and establishes a Public Auditing
Self-Disciplinary Board. In addition, S. 1976 includes the AlCPA-backed Wyden bill provisions
(see page 17).

AICPA
POSITION:

The Institute strongly supports the passage of legislation to curb abusive lawsuits against CPAs. The
AICPA believes the chief cause of the liability crisis is a judicial system that has become dangerously
unbalanced as the result of a trend of expanding liability. Legitimate grievances require adequate
redress, but fairness demands equity for both the defendant and the plaintiff. Such equity is now
lacking, and the balance must be restored. Litigation reform is one of five major goals of the AICPA
Board of Directors' initiatives entitled Meeting the Financial Reporting Needs o f the Future: A Public
Commitment From the Public Accounting Profession. The AICPA supports H.R. 417 and S. 1976 and
is engaged in a push to sign up co-sponsors for the legislation.

JURISDICTION:
AICPA STAFF
CONTACTS:

House Energy and Commerce. Senate Banking.
J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Paul V. Geoghan - Assistant General Counsel 212/596-6099
(7/94)
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STATUTE OF LIMITATIONS EXTENSION FOR SECURITIES FRAUD

ISSUE:

Should the statute of limitations for initiating litigation which alleges fraud be lengthened?

WHY IT'S
IMPORTANT
TO CPAs:

In recent years there has been a dramatic increase in the number and size of legal claims against
CPA firms. This trend is to a large extent a product of the "deep pocket" syndrome where, under "joint
and several" liability, CPAs are held liable for a disproportionate share of damages. Taken alone,
expanding the statute of limitations for initiating litigation which alleges fraud under federal securities
laws will only amplify the already serious liability problem that exists for the profession. It will also
adversely affect many of the profession's clients, especially those in start-up and high-tech companies.

BACKGROUND:

In a U.S. Supreme Court decision, L am pf vs. Gilbertson, handed down in June 1991, the Court
adopted a uniform statute of limitations for cases brought under Section 10(b) of the Securities
Exchange Act of 1934. The Court ruled that 10(b) claims must be brought within one year of the
discovery of the violation or within three years after the date on which the violation occurred. In a
related case, the Court ruled that the rule adopted in Lampf applied retroactively to all cases pending
at the time of the decision. As a result, a number of pending cases were dismissed.
Some members of the 102nd Congress objected to the Court's decisions and acted to overturn them.
In the Senate, an amendment by Senator Richard Bryan (D-NV) was added to the original version of
the bank reform bill to overturn the Court's decisions by greatly expanding the amount of time plaintiffs
have to file suit and eliminating the requirement that plaintiffs exercise reasonable diligence in
discovering the alleged fraud. The amendment also would have reversed the Court's action in making
the decision retroactively applicable to pending cases and allowing them to be dismissed. Dismissed
cases would be allowed to be reinstated. In the House of Representatives, Rep. Edward Markey (DMA) introduced similar legislation.
The AICPA and others were able to convince members of the 102nd Congress that the discussion
about the statute of limitations for filing securities fraud cases should be broadened to include other
litigation reform proposals. Members of Congress in support of legislation to overturn the Lampf
decision agreed to delay consideration of the prospective application of the ruling so long as the
retroactive application was reversed. The banking reform legislation passed by the Congress in
November 1991 and signed into law by President Bush included this compromise language. The
retroactive application was especially troublesome to Members of Congress because a large number
of pending cases were dismissed, including some related to Wall Street and savings and loan
scandals.
Also, in 1992, the Senate approved language as amendments to three separate bills that would have
extended the statute of limitations for professional liability suits from three to five years, retroactive to
1989. The House approved a similar amendment. However, the 102nd Congress adjourned without
agreement or passage of final legislation.

RECENT
ACTION:

Securities litigation bills in the House of Representatives and Senate, H.R. 417 and S. 1976,
include a statute of limitations provision applicable to civil suits (see page 10).

AICPA
POSITION:

The AICPA believes that all aspects of the law governing securities fraud should be examined and
legislation written that will separate frivolous harassment suits by sophisticated speculators and
plaintiffs' attorneys from cases of genuine fraud deserving complete recovery.

JURISDICTION:

House Energy and Commerce. House Banking. Senate Banking.

AICPA STAFF
CONTACTS:

J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Brian D. Cooney - Director, Congressional and Political Affairs 202/434-9218
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LIABILITY EXPOSURE UNDER ERISA

ISSUE:

Should Congress enact legislation to overturn a U.S. Supreme Court ruling that held that plan
beneficiaries can sue for damages only those individuals who have a fiduciary duty regarding those
pension plans?

WHY ITS
IMPORTANT
TO CPAs:

Outside advisers to pension plans, that is, non-fiduciaries such as accountants, actuaries, and
attorneys, would have their liability exposure broadened under the Employee Retirement Income
Security Act (ERISA) if Congress overturns the Supreme Court's June 1,1993 decision.

BACKGROUND:

In Mertens v. Hewitt the Supreme Court ruled that pension plan beneficiaries cannot sue non
fiduciaries, including accountants, for economic damages for a breach of a fiduciary duty under
ERISA. Protest from Congress and the Clinton Administration quickly followed the Court's decision.
The U.S. Department of Labor (DOL) argued that the Mertens decision would impair its ability to
enforce ERISA and, in particular, jeopardize DOL's litigation on behalf of pension annuitants against
Executive Life Insurance Company. Senator Howard Metzenbaum (D-OH) sponsored an amendment
to the 1993 budget law that would have overturned the Court's decision and rewritten substantial
portions of ERISA. The amendment was added to the budget bill on June 16,1993 without a single
hearing taking place. Forceful opposition from the AICPA and others in the business community, as
well as a notice from the Senate Parliamentarian that the amendment would be ruled "extraneous,"
ultimately persuaded Senator Metzenbaum to withdraw his amendment on the Senate Floor on June
24,1993.
Following withdrawal of his amendment, Senator Metzenbaum introduced, with Senator Nancy
Kassebaum (R-KS), S. 1312 on July 29, 1993. The measure was drafted to address the narrow
situations, such as Executive Life Insurance, in which loss of benefits results when the life insurance
company selected to provide annuities cannot pay the benefits due to the annuitants. The Senate
passed S. 1312 on October 28,1993. As passed, the bill does not affect accountants. We do not
expect further action on S. 1312 because Senator Metzenbaum still plans to introduce a broader bill
to amend ERISA that would effectively overturn the Mertens decision.
In the House of Representatives, an oversight hearing to examine the issues raised by the Mertens
decision was held on July 27,1993 by the Subcommittee on Labor-Management Relations, chaired
by Rep. Pat Williams (D-MT).

RECENT
ACTION:

The DOL is refining draft legislation that would reverse the Mertens decision. Another lower
court ruling has also expanded the Mertens decision. The U.S. Court of Appeals for the First
Circuit issued a ruling in March 1994 that held equitable remedies under ERISA are not
available against non-fiduciaries who knowingly aid in the fiduciary's breach of duty but who
receive no plan assets.

AICPA
POSITION:

The AICPA opposed Senator Metzenbaum's amendment to the budget plan and asked its Key
Persons for senators serving on the Senate Budget Committee to let those senators know of the
profession's opposition to the amendment. We will attempt to collaborate with the DOL and Members
of Congress to shape the language of any legislation that might be developed so that innocent parties
are not exposed to liability because of the actions of others.

JURISDICTION:

House Education and Labor. Senate Labor and Human Resources.

AICPA STAFF
CONTACTS:

J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Joseph F. Moraglio - Vice President, Federal Government Relations 202/434-9209
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ERISA AUDIT REQUIREMENTS

ISSUE:

Do present ERISA audit requirements adequately protect plan participants?

WHY IT'S
IMPORTANT
TO CPAs:

Currently, under the Employee Retirement Income Security Act of 1974 (ERISA), plan administrators
under certain conditions can instruct independent accountants not to audit assets held by certain
government regulated entities, such as banks. Such audits are known as limited scope audits. At
present, this authority is exercised in about half of the required ERISA audits.

BACKGROUND:

The Department of Labor's (DOL) Office of Inspector General (OIG) issued three reports concerning
independent audits of private pension plans from 1987-89. In December 1987, based on a review of
information of selected ERISA plans, the DOL OIG identified some audit and reporting deficiencies.
In the second report, issued in the spring of 1989, the DOL OIG advocated stricter standards and
expanded responsibilities for independent accountants and questioned the adequacy of audit reports.
The report also questioned the adequacy of the DOL's oversight of pension plan assets and said that
an unknown portion of those assets may be at risk. The third report, released in November 1989,
found some of the audits reviewed did not comply with one or more auditing standards.
In April 1992, a General Accounting Office (GAO) report was released recommending several
changes in pension plan audits including: 1) requiring full scope audits; 2) requiring auditors to report
fraud and serious ERISA violations promptly to the DOL if plan administrators do not do so; and 3)
requiring auditors to participate in a peer review program. Legislation that would have implemented
the GAO's recommendations was introduced in the House and Senate during the last Congress
following release of the GAO report.
In 1993, DOL developed legislation to amend the laws concerning audits of pension plans. The draft
bill would generally implement the recommendations made by the GAO in its April 1992 report, except
that the DOL proposed to require auditors to report certain matters directly to the DOL. The AICPA
met with DOL representatives to discuss the draft legislation and submitted comments on it. The
AICPA believes that plan administrators should have primary responsibility for reporting to the DOL,
and that auditors should have a "back-up" reporting responsibility.

RECENT
ACTION:

DOL's draft bill has been sent to Congress, but has not yet been introduced. The
Administration is seeking co-sponsors for the measure. Introduction is expected later this
summer.

AICPA
POSITION:

The GAO recommendations generally reflect positions already taken by the AICPA. The Institute: 1)
has been an advocate of full scope audits since 1978; 2) agrees that the plan administrator has the
primary responsibility to report to the DOL; and 3) requires peer review for its members.
With respect to the DOL's draft bill, we have suggested that the accountant's responsibility to report
certain matters be changed from a primary to a "back-up" responsibility. We have also suggested
language to be added that would protect the auditor from unwarranted legal liability.
The AICPA also recommended in a December 21,1993 comment letter to Congress about President
Clinton's pension reform package that limited scope audits be repealed. For more information about
the AlCPA's recommendations concerning pension reform, see page 18.

JURISDICTION:

House Education and Labor. Senate Labor and Human Resources.

AICPA STAFF
CONTACTS:

Joseph F. Moraglio - Vice President, Federal Government Relations 202/434-9209
Ian A. MacKay - Director, Federal Government Relations 202/434-9253

(13)

(7/94)

WORKLOAD PROBLEMS FOR CPAs CAUSED BY TRA '86
ISSUE:

Should Congress modify the tax law to ease the workload imbalance that the accounting profession
is experiencing as a result of the Tax Reform Act of 1986 (TRA *86) and the switch from fiscal years
to calendar years for certain business entities?

WHY IT'S
IMPORTANT
TO CPAs:

TRA '86 required trusts, partnerships, S corporations and personal service corporations (PSCs) to
adopt a calendar year-end. In 1987, thanks to the efforts of thousands of CPAs, the calendar-year
requirement was relaxed with the enactment of Internal Revenue Code section 444, which permitted
partnerships, S corporations and PSCs to retain, and allowed new entities to elect, fiscal year-ends.
While many of these businesses retained their fiscal year-ends, most did not. The shift of so many
clients to calendar years, when combined with the heightened complexity caused by TRA '86, resulted
in a tremendous shift of the work performed by CPAs to the first four months of the year. Further, the
workload of CPAs and their employees became unacceptably light for the remaining seven months
of the year. This phenomenon, referred to by CPAs as "workload compression," has ramifications
not only for CPAs in tax practice, but also those performing audit work. Final audit reports are
ordinarily due within ninety days after a client's year-end. The calendar-year-end requirement has also
proved damaging to those small businesses that have a natural business year that is different from
the calendar year.

BACKGROUND:

In 1991, the AICPA developed a legislative proposal to further relax the calendar-year-end
requirement. The proposal would have allowed all partnerships, S corporations, and PSCs to elect
any fiscal year-end, so long as a deposit were made by the business. This deposit requirement was
designed to ensure the proposal's revenue neutrality. (Following the 1990 budget agreement between
Congress and the President, all tax bills must be revenue neutral.) In 1992, Congress twice included
the AICPA proposal in large tax bills, both of which were vetoed by President Bush.
When President Clinton proposed increasing personal tax rates, the AICPA recognized that its
legislative proposal would become unworkable and asked Congress not to include it in any of its
current tax bills. Congress honored the AlCPA's request and did not include the 1992 proposal in the
Revenue Reconciliation Act of 1993.
Enactment of the Omnibus Budget Reconciliation Act of 1993 has made the workload situation even
worse. The law raised the top individual tax rate to 39.6%, which in turn increased the deposit (from
32% to 40.6%) required under section 444 to be paid by companies who still use fiscal years. Many
companies are unwilling to pay such a large deposit and are now shifting to calendar years. While the
first four months of the year historically have been a heavy workload period, the present workload
during those months is overwhelming.

RECENT
ACTION:

Because of the high priority of this issue to the AICPA and its members, the Institute has formed a
Workload Compression Task Force. It is composed of members of the Tax Division, Key Person
Program, Private Companies Practice Section, and the Management of an Accounting Practice
Committee, and is charged with exploring new ideas and approaches to the workload compression
problem. Task Force members continue to meet w ith IRS and Treasury officials to explore
ideas and seek support. In May 1994 the AICPA wrote to the Treasury Department outlining
possible approaches to a legislative solution and asked fo r Treasury's reaction and
counterproposals.

AICPA
POSITION:

The AICPA has embarked on an effort to convince Congress that businesses need to be allowed to
use a natural business year for tax purposes, without being penalized by required interest-free loans
to the government. The profession faces a long, uphill battle to accomplish this in today's fiscal and
budgetary environment, which requires revenue neutrality. The Institute's successes with the 1992 tax
bills is due to the hard work of those AICPA members who let their elected representatives know about
the importance of this issue. The AICPA has been pressuring Congress for years to alleviate the
workload imbalance, and will continue its campaign on this issue.

JURISDICTION:

House Ways and Means. Senate Finance.

AICPA STAFF
CONTACTS:

Gerald W. Padwe - Vice President, Taxation 202/434-9226
James S. Clark, Jr. - Technical Manager, Tax Division 202/434-9229
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TAX SIMPLIFICATION

ISSUE:

Should the Internal Revenue Code and regulations be simplified?

WHY IT'S
IMPORTANT
TO CPAs:

The tax law has become so complex it is in danger of eroding our system of voluntary tax compliance.
Taxpayers and tax practitioners are increasingly frustrated with the burden of trying to understand and
comply with the law. In addition, the IRS finds it increasingly difficult to administer the law.

BACKGROUND:

The 102nd Congress twice passed legislation containing many tax simplification provisions; both bills
were vetoed by President Bush.
On January 5,1993, a package of simplification proposals, H.R. 13, was introduced in the U.S. House
of Representatives that contains most of the provisions from the two bills passed by the last Congress.
In the spring of 1993, the AlCPA’s testimony before Congress on President Clinton's tax proposals
focused on the complexity of a number of the provisions and offered simplified alternatives. The final
version of the budget bill signed into law by Congress excluded the incremental investment tax credit
opposed by the AICPA because of its complexity and included new rules supported by the AICPA
concerning the amortization of intangible assets that simplified this area of the law. In April 1993, the
AICPA issued a "Tax Complexity Index," which is designed to enable lawmakers and others to
measure the degree of complexity-and, therefore, the potential for taxpayer confusion-contained in
any tax proposal under consideration. The AICPA "Index" was sent, with a request for comments, to
all members of the Ways and Means and Finance Committees, appropriate Congressional staff, and
key officials at the IRS and Treasury Department.
The AICPA was back before Congress in September 1993 urging the House Ways and Means
Subcommittee on Select Revenue Measures to reject more than 80 miscellaneous tax proposals.
Many of those proposals would amend sections of the budget package, which President Clinton
signed in August 1993, before they ever become effective. The Institute reminded Congress that it
constantly must be concerned with "inordinate complexity and reporting burdens because of the
adverse effects these factors have on compliance by taxpayers."
A less costly version of H.R. 13, H.R. 3419, was approved by the House Ways and Means Committee
on November 3,1993.

RECENT
ACTION:

The full House passed H.R. 3419 on May 17,1994 and sent it to the Senate Finance Committee
where it is awaiting consideration. On June 15,1994, the AICPA wrote all members of the
Finance Committee urging passage of the bill.

AICPA
POSITION:

The AICPA has for years been the most outspoken champion of tax simplification. During 1989 and
1990, the AICPA Tax Simplification Committee promoted the need to consider simplification in future
tax legislative and regulatory activity, identified specific areas in existing tax law in need of
simplification, and worked with Congress and the Treasury on the implementation of simplification
proposals. In the fall of 1991, the AICPA Council adopted a resolution encouraging the federal
government to do "all that is necessary for tax simplification." In Congressional testimony, the AICPA
has endorsed simplification and stressed the need to simplify the tax code in order to preserve our
voluntary compliance tax system. Examples of provisions singled out for support include: a simplified
method of applying the uniform capitalization rules; restoring an estimated tax safe harbor for smaller
corporations if no tax had been paid in the prior year; simplifying the earned income credit; broad
changes to the pension area; and the creation of a safe harbor for determination of a principal
residence in a divorce or separation. In December 1993, the AICPA approved a proposal for
submission to Congress and the Treasury that would significantly reform the alternative minimum tax.
The AICPA also continues to supports H.R. 13, in its new guise as H.R. 3419.

JURISDICTION:

House Ways and Means. Senate Finance.

AICPA STAFF
CONTACTS:

Gerald W. Padwe - Vice President, Taxation 202/434-9226
Mark B. Robinson - Technical Manager, Tax Division 202/434-9273
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SUBCHAPTER S IMPROVEMENT PROPOSAL

ISSUE:

Should Congress improve Subchapter S of the Internal Revenue Code to make S corporations more
available and more useful for small business?

WHY IT'S
IMPORTANT
TO CPAs:

Following the Tax Reform Act of 1986 many corporate clients opted to change their tax status from
the traditional two-tier system of corporate taxation to the single-level tax permitted by subchapter S.
Currently, over 1,500,000 corporations file as S corporations. This is nearly 42% of all corporations
that file tax returns and represents a significant portion of a typical CPA's business tax practice.
Subchapter S is only available for certain corporations that can meet sharply defined requirements
such as a maximum number of shareholders, a single class of stock, and certain types of
shareholders. These strictures make subchapter S more complicated to use, foreclose certain types
of financing vehicles, necessitate unnecessarily complex corporate structures to manage liability
concerns, and create a number of "traps" which business owners can unwittingly fall into with serious
tax consequences. These problems make subchapter S less useful for small businesses. Also, in
advising clients, CPAs find subchapter S unnecessarily complicated.

BACKGROUND:

The AICPA began collaborating over a year ago with the American Bar Association (ABA) and the U.S.
Chamber of Commerce to develop a proposal to modernize subchapter S. In June 1993,
representatives of the AICPA, ABA, and the Chamber testified before the House Ways and Means
Subcommittee on Select Revenue Measures in support of their subchapter S modernization package.

The S Corporation Reform Act of 1993 was introduced in the Senate on November 19, 1993 by
Senators David Pryor (D-AR) and John Danforth (R-MO). The measure, S. 1690, incorporates many
of the proposals developed by the AICPA, the ABA, and the Chamber. They include the following:
1) Increase the allowable number of shareholders from 35 to 50; 2) Aggregate members of one family
so they can be counted as one shareholder; 3) Permit tax-exempt organizations, such as pension
funds (including ESOPs) and charities, to own shares of S corporation stock; 4) Expand "safe harbor
debt" to permit convertible debt, and permit venture capitalists and lending institutions to hold safe
harbor debt; 5) Expand the types of trusts that can own S corporation stock; 6) Remove tax traps by
permitting the Secretary of the Treasury to treat invalid elections as effective and by providing for
automatic waivers of certain inadvertent terminations; and 7) Change the S corporation laws so that
S corporation shareholders are treated the same as owners of regular corporations with respect to
fringe benefits.

RECENT
ACTION:

Rep. Peter Hoagland (D-NE) introduced H.R. 4056, a companion bill to S. 1690, in the House of
Representatives on March 16,1994. The two bills are identical, except for their effective dates.
The legislation has broad, bipartisan support. To further build support for enactment of the
legislation, a drive for co-sponsors is underway by the AICPA and other organizations. Over
one third of all U.S. senators already have signed on as co-sponsors, and there are more than
30 co-sponsors in the House.
In a related action, the House passed a tax simplification bill, H.R. 3419, on May 17,1994 (see
page 15) that includes a number of the provisions in the subchapter S reform legislation.

AICPA
POSITION:

The AICPA strongly supports S. 1690 and H.R. 4056 and will continue its fight to modernize
subchapter S. AICPA Key Persons are being called upon to ask their representatives to co
sponsor the bills and to explain what S corporations are, how they operate, and why change
is needed.

JURISDICTION:

House Ways and Means. Senate Finance.

AICPA STAFF
CONTACTS:

Gerald W. Padwe - Vice President, Taxation 202/434-9226
Thomas E. Fritz - Technical Manager, Tax Division 202/434-9279
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AUDITOR RESPONSIBILITIES
ISSUE:

Should the independent auditor's role and responsibilities relative to audits of publicly owned
corporations be expanded?

WHY IT'S
IMPORTANT
TO CPAs:

Some Members of Congress believe that the role and responsibilities of auditors should be expanded
to provide greater protection to the public. This call for greater expectations of auditors reflects the
positive value placed on CPAs' services.

BACKGROUND:

The accounting profession was the subject of 23 oversight hearings from 1985-1988; the hearings
were conducted by Rep. John Dingell (D-MI), the chairman of the Subcommittee on Oversight and
Investigations of the House Energy and Commerce Committee. The hearings focused on the
effectiveness of independent accountants who audit publicly owned corporations and the performance
of the SEC in meeting its responsibilities. The AICPA testified three times.
Attention in the 101st Congress shifted to the auditors' responsibility in certain areas. The AICPA
helped redraft a proposal relative to the auditors' responsibility to, among other things, report illegal
activities to the SEC, if the company does not. The AICPA supported the proposal because it was a
reasonable attempt to address public concerns and expectations about the integrity of the financial
reporting process and related auditor involvement, and it was consistent with the role and private
sector status of the profession. The proposal passed the House as a part of the Omnibus Crime Bill,
but was not included in the final version of the bill enacted into law.
In early 1992, Reps. Ron Wyden (D-OR) and Edward Markey (D-MA) introduced a measure, H.R.
4313, which also dealt with the auditors' responsibilities in reporting and detecting fraud. At the end
of last Congress, the full House of Representatives passed this measure as an amendment to its
investment advisor's legislation. However, the Wyden provision was rejected during the House and
Senate conference because the Senate had never held hearings or considered similar legislation
dealing with the issue.
A bill nearly identical to H.R. 4313 was reintroduced by Reps. Wyden and Markey in the 103rd
Congress. It is H.R. 574 and would have amended the Securities Exchange Act of 1934 to require that
audits of publicly-owned corporations by an independent public accountant include, in accordance with
generally accepted auditing standards, as maybe modified or supplemented by the Securities and
Exchange Commission (SEC), the following: 1) procedures designed to provide reasonable
assurance of detecting illegal acts having a direct and material effect on the financial statements; 2)
procedures to identify related party transactions material to the financial statements; and 3) an
evaluation of a company's ability to continue as a "going concern."
The AICPA and members of the Telecommunications Subcommittee successfully negotiated
language regarding auditing standards that preserves for the profession the principal responsibility for
setting auditing standards and grants the SEC the back-up authority to modify or supplement the
standards in only these three areas. With the inclusion of this language in H.R. 574 by the
Subcommittee on March 18,1993, the AICPA withdrew its opposition to the bill and announced its
support. H.R. 574 was approved by the House Energy and Commerce Committee on April 27,1993.
Passage of H.R. 574 by the full House is expected once a jurisdictional dispute concerning audits of
federally insured depository institutions is settled between the Energy and Commerce and Banking
Committees. In the Senate, Senator John Kerry (D-MA) introduced S. 630 on March 23,1993. S. 630
is identical to the version of H.R. 574 approved by the House Telecommunications Subcommittee.

RECENT
ACTION:

The provisions of S. 630 were included in S. 1976, the Private Securities Litigation Reform Act
of 1994, introduced on March 24,1994 by Senator Christopher Dodd (D-CT) (see page 10).

AICPA
POSITION:

The AICPA supports the amended version of H.R. 574, as well as S. 630. Furthermore, improving the
prevention and detection of fraud is one of the five main goals of the AICPA Board of Directors'
initiatives entitled Meeting the Financial Reporting Needs o f the Future: A Public Commitment From
the Public Accounting Profession.

JURISDICTION:

House Energy and Commerce. Senate Banking.

AICPA STAFF
CONTACTS:

J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Joseph F. Moraglio - Vice President, Federal Government Relations 202/434-9209
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PENSION REFORM
ISSUE:

Do present Employee Retirement Income Security Act of 1974 (ERISA) requirements ensure that an
adequate amount of information is available to workers to assess the financial position of their pension
plans?

WHY IT'S
IMPORTANT
TO CPAs:

Central to the accounting profession's mission is ensuring meaningful financial reporting to help
protect the investing public. With this mission in mind, the AICPA issued a set of proposals aimed
at providing greater disclosure of information so that American workers are adequately informed about
one of their most important investments-their pensions.

BACKGROUND:

The collapse of large companies in some of America's major industries has focused the national
media spotlight on how those collapses have affected workers, and in particular their pensions.
Related horror stories of shattered dreams and reduced circumstances are told. However, despite
the media attention and the personal identification that all workers can feel with those who have had
their pension income cut, many Americans do not know the condition of their pension or how to find
out. Furthermore, if they were to undertake the task of assessing the financial health of their pension
plan, they would discover some of the critical information necessary to do the analysis is not routinely
provided.
On April 29, 1993, the AICPA called on the U.S. Congress and Department of Labor (DOL) to
adopt its recommendations, which would ensure greater disclosure to help Americans find out what
their pensions will be when they retire, whether their pensions are fully funded, and whether the
government will pay the promised benefits if the employer cannot. Among the recommendations are
the following:
■

Audits of pension plan financial statements by independent CPAs should be full-scope in
nature to make sure all plan investments are audited. Currently, ERISA requirements permit
plan administrators to instruct independent accountants not to audit assets held in certain
government regulated entities, such as banks. At present, this authority is exercised in about
half of the required ERISA audits. For more information about pension plan audits, see page
13.

■

The DOL should enhance and expand the information required in the Summary Annual
Report (SAR) to include such fundamentals as how much the plan has promised to pay
participants, whether the plan is currently funded to make good on those commitments, and
whether plan benefits are insured by the government's Pension Benefit Guaranty Corporation
(PBGC). The SAR is the one document required by law to be furnished to employees
annually by most pension plans and does not now contain this information.

RECENT
ACTION:

The House Ways and Means Committee held a hearing on April 19, 1994 on H.R. 3396,
President Clinton's pension reform package. The AICPA testified at the hearing and endorsed
key reforms in the bill to improve plan funding levels. The Institute also endorsed provisions
of H.R. 3396 it recommended last year that would expand disclosure of inform ation to workers
and retirees about the funding of their plan and the limits on the PBGC's guarantee. The Senate
has not acted on a companion bill, S. 1780.

AICPA
POSITION:

The AICPA supports adoption of its recommendations by the federal government either through
regulation or legislation. The Institute continued Its campaign to ensure that key Congressional
players in the pension debate are informed about the AlCPA's recommendations by testifying
at the April 14,1994 Ways and Means hearing. The AICPA a|so identified in its testim ony some
of the major existing disincentives to adequate long-range funding: 1) The 150% full-funding
limitation, which disallows deductions for employer contributions that exceed 150% of "current
lia b ilitie s ;" and 2) The 50% reversion penalty, which is a disincentive to fu lly funding some
plans. The AICPA also testified in opposition to a provision in H.R. 3396 that would eliminate
the cross-testing method fo r discrim ination testing in qualified plans.

JURISDICTION:

House Education and Labor.
Senate Finance.

AICPA STAFF
CONTACTS:

Joseph F. Moraglio - Vice President, Federal Government Relations 202/434-9209
J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Ian A. MacKay - Director, Federal Government Relations 202/434-9253
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House Ways and Means. Senate Labor and Human Resources.

FASB EMPLOYEE STOCK OPTIONS PROPOSAL

ISSUE:

Should Congress enact legislation that would mandate how employee stock options should be
accounted for?

WHY IT'S
IMPORTANT
TO CPAs:

Enactment of such legislation would move the responsibility for setting accounting standards from the
private sector to the public sector.

BACKGROUND:

Public interest in the issue of accounting for stock options was sparked by large executive
compensation packages in the 1980s that were perceived by the public to be excessive. (Employee
stock options give the employee the right to purchase a certain number of company shares for a
specific price at some defined time in the future and frequently are part of executive compensation
packages.) In the last Congress, Senator Carl Levin (D-MI) introduced legislation to require
companies to account for the payment of stock option compensation granted to their executives, and
held two hearings on the issue. FASB has had the issue of stock compensation on its agenda since
1984, but it wasn't until Senator Levin introduced his bill that FASB pushed ahead.
Senator Levin reintroduced his bill (S. 259) in the 103rd Congress in January 1993. It and a
companion bill in the House (H.R. 2878) direct the Securities and Exchange Commission (SEC) to act
if FASB does not. In June 1993, FASB issued proposed new rules on stock compensation as an
exposure draft. FASB's proposal calls for companies, beginning in 1997, to charge against earnings
the value of a stock option at the time it is granted. A torrent of opposition met FASB's proposal, with
many corporate executives arguing that FASB's proposal would remove incentives for issuing stock
options-thereby eliminating an effective means of compensating employees and an important source
of equity. Stock options have been particularly important to small, emerging companies such as high
technology companies. The introduction of bills in the House and Senate (H.R. 2759 and S. 1175)
that would overrule any final FASB decision to impose an accounting charge on stock options and to
provide new tax incentives to encourage employees to retain stock purchased through options further
heated the debate.
A hearing on October 21, 1993 by the Senate Subcommittee on Securities on the FASB proposal
illustrated how hot the controversy is. Strong arguments were presented by opponents and
proponents and senators engaged in a vigorous debate with witnesses.

RECENT
ACTION:

The Senate went on record as opposing FASB's stock option proposal on May 3, 1994 by
adopting a sense-of-the-Senate resolution. The Senate voted 88-9 to attach the non-binding
re so lutio n to the Consumer Reporting Reform Act of 1993. Another sense-of-the-Senate
resolution expressing that Congress should not legislate accounting rules and should respect
the independence of the FASB was adopted by the Senate w ith a 94-2 vote. These votes are
seem ingly contradictory and probably reflect the conflict senators feel about this issue. It's
u nclear w h ich view would prevail if a move to pass binding legislation were undertaken to
block FASB from implementing its proposal. Meanwhile, FASB members and staff are
examining the testim ony and alternative proposals presented during six public hearings this
spring. Final action by FASB may not come until 1995, thus delaying any need fo r
Congressional action until the 104th Congress.

AICPA
POSITION:

The AICPA opposes Congressionally-mandated accounting standards, and supports retaining the
responsibility for setting accounting standards in the private sector. The AICPA and SEC weighed into
the Congressional debate with letters to Congress strongly endorsing FASB's current role in the setting
of accounting standards. The AICPA Accounting Standards Executive Committee notified FASB
early this year that it opposes FASB's proposal. AcSEC said there is no objective market value
that can be readily determined for stock options and that models that attem pt to assign a value
are too complex and unreliable.

JURISDICTION:

House Energy and Commerce. House Ways and Means. Senate Banking. Senate Finance.

AICPA STAFF
CONTACTS:

J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Joseph F. Moraglio - Vice President, Federal Government Relations 202/434-9209
Gerald W. Padwe - Vice President, Taxation 202/434-9226
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REGULATORY RELIEF FROM FDICIA

ISSUE:

Should Congress enact legislation to repeal certain reporting provisions of the Federal Deposit
Insurance Corporation Improvement Act of 1991 (FDICIA)?

WHY IT'S
IMPORTANT
TO CPAs:

The AICPA believes management should report on its internal controls over financial reporting. The
legislative proposals would delete that requirement.

BACKGROUND:

FDICIA requires, among other things, that managements of certain federally insured depository
institutions issue audited financial statements, a written assertion about the effectiveness of the
institution's internal controls over financial reporting, and a written assertion about the institution's
compliance with certain laws and regulations. Congress also included a provision in FDICIA that
management's assertions concerning internal controls be attested to by an independent public
accountant.
The banking industry is seeking relief from what it calls burdensome regulations and paperwork
requirements implementing FDICIA through enactment of H.R. 962 and S. 265. These bills would
repeal certain reporting provisions of FDICIA. They were introduced by Rep. Doug Bereuter (R-NE)
and Senator Richard Shelby (D-AL) respectively and have wide bi-partisan support within Congress.
The provisions of H.R. 962 were incorporated into the Community Development Bank Bill, H.R. 3474.
1993. That action offered the House of Representatives an opportunity to consider whether some of
the reporting requirements opposed by the banking community should be repealed. Ultimately, the
House passed H.R. 3474 on November 21, 1993 without repealing any of the auditor attestation
requirements under FDICIA.

RECENT
ACTION:

The Senate passed H.R. 3474 on March 17,1994. The Senate version of the bill also leaves the
auditor attestation requirements under FDICIA intact. A conference committee should begin
meeting soon to iron out the differences in other sections of the bill.

AICPA
POSITION:

The AICPA supports a report by an independent auditor on management's assertion on the
effectiveness of the company's internal controls over financial reporting. The internal control system
is the main line of defense against fraudulent financial reporting. The AICPA urged the Securities and
Exchange Commission to establish such a requirement in the set of initiatives it issued in June 1993
entitled Meeting the Financial Reporting Needs o f the Future: A Public Commitment From the Public
Accounting Profession. Without the independent attestation requirement, management would report
free from the disciplines imposed by the independent attestation engagement and users would not
know if management’s assertion is fairly presented.
During House consideration of the Community Development Bank Bill, the AICPA insisted that
FDICIA's auditor attestation requirement on internal controls over financial reporting remain in the law,
but did not oppose deletion of an auditor's obligation to report on compliance with laws and
regulations.

JURISDICTION:

House Banking. Senate Banking.

AICPA STAFF
CONTACTS:

J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Joseph F. Moraglio - Vice President, Federal Government Relations 202/434-9209
James F. Green - Technical Manager, Federal Government Relations 202/434-9269
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AUDITOR ROTATION REQUIREMENT IN TELECOMMUNICATIONS LEGISLATION

ISSUE:

Should legislation to overhaul the telecommunications industry include a provision to require
the rotation of independent auditors?

WHY IT’S
IMPORTANT
TO CPAs:

The accounting profession’s concern about the proposed legislation to revamp the
telecommunications industry centers on a provision that would require independent auditors
to be rotated for the stated purpose of "ensuring their independence.” Enactment of an auditor
rotation requirement as part of a telecommunications bill could set a precedent for including
such language in future legislation. Additionally, the provision, as now written, erroneously
implies that auditors cannot be independent unless they are rotated. A related provision calls
for the auditor to be selected by, and work at the direction of, the state commission of each
state. This would be a hardship for companies and their auditors who operate in more than
one state because each commission may establish different requirements.

BACKGROUND:

For several years Congress has wrestled to rewrite the laws governing the communications
industry and Congress. This Congress, the Senate's Communications Act of 1994 (S. 1822)
includes the auditor rotation requirement, and was introduced by Senator Ernest Hollings (DSC), the chairman of the Senate Commerce Committee. The companion legislation in the
House includes neither an auditor rotation requirement nor the auditor selection provision.

RECENT
ACTION:

The Senate Commerce Committee held a series of eight hearings on S. 1822 during the months
of March and May 1994 and the committee is expected to meet soon to write the bill it will send
to the full Senate for a vote. The House overwhelmingly passed sweeping telecommunications
legislation on June 28,1994.

AICPA
POSITION:

The AICPA opposes inclusion of an auditor rotation provision in any telecommunications
legislation that may be approved by the Congress and is acting to have the provision removed.
The Institute believes mandatory audit firm rotation is unnecessary because: 1) audits are
strengthened by accounting firm continuity; 2) audit firm rotation is disruptive, time
consuming, and would increase overall audit costs; 3) audit committees are in the best
position to evaluate the performance of their auditors; and 4) the AICPA requires auditors of
SEC registrants to join its SEC Practice Section, which requires that firms rotate the
engagement partner responsible for the audit of a public company every seven years. This
ensures that a fresh perspective is brought to these engagements without sacrificing
institutional knowledge of the client. Moreover, the SEC's Office of the Chief Accountant
recently went on record as not recommending legislation or rulemaking to mandate auditor
rotation.
On May 18, 1994, the AICPA wrote to all members of the Senate Commerce Committee
expressing its opposition to the auditor rotation provision. AICPA representatives have met
with staff members for Senators Hollings, John Danforth (R-MO), the senior Republican on the
Commerce Committee, and Paul Simon (D-IL), who is the author of the provision. We know of
no evidence of problems in the current system that would warrant enactment of these
requirements. AICPA Key Persons for senators serving on the Commerce Committee have
been asked to urge their senators to support removal of the auditor rotation provision, as well
as the provision calling for the auditor to be selected by each state's commission.

JURISDICTION:

House Energy and Commerce. Senate Commerce, Science and Transportation.

AICPA STAFF
CONTACTS:

J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Joseph F. Moraglio - Vice President, Federal Government Relations 202/434-9209
Lisa M. Dinackus - Manager, Congressional and Political Affairs 202/434-9276
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FEDERAL REGULATION OF DERIVATIVES

ISSUE:

Should Congress grant a federal government entity the authority to establish accounting
guidelines as part of a legislative package to regulate derivative financial instruments
(derivatives)?

WHY IT’S
IMPORTANT
TO CPAs:

The accounting profession has no direct stake in the question of whether derivatives should
be federally regulated. It's the related issue of who will set accounting standards that is
important to CPAs.

BACKGROUND:

With the use and complexity of derivatives mushrooming, public policymakers are scrutinizing
who is using derivatives, how they are being used and whether federal regulation is required
to protect the soundness of our financial system. (Derivatives are generally used to manage
risk; their value is derived from an underlying asset, such as stocks, interest rates,
commodities, and foreign currencies.) In April 1994, the Financial Accounting Standards Board
issued an exposure draft proposing that all entities be required to disclose information about
derivatives and change the way entities disclose fair value of financial instruments. In May
1994, the General Accounting Office released a report advocating federal regulation of all major
derivatives dealers.
In a related action, the AICPA on June 15,1994 issued six common-sense questions for boards
of directors to ask about their organizations' activities in derivatives. The questions were
developed by the AICPA in the public interest as a starting point for a necessary dialog among
all decision-makers in organizations that use derivatives. The questions build on the corporate
governance aspects of two key reports on derivatives-a study by the Group of Thirty (an
international financial policy organization) and the GAO study. The AlCPA's basic questions
are: 1) Has the board established a clear and internally consistent risk management policy,
including risk limits (as appropriate)? 2) Are management's strategies and implementation
policies consistent with the board's authorization? 3) Do key controls exist to ensure that only
authorized transactions take place and that unauthorized transactions are quickly detected and
appropriate action is taken? 4) Are the magnitude, complexity, and risks of the entity's
derivatives commensurate with the entity's objectives? 5) Are personnel with authority to
engage in and monitor derivative transactions well qualified and appropriately trained? and 6)
Do the right people have the right information to make decisions? The questions were widely
distributed to the media, federal regulatory agencies, all Members of Congress, and other
business and financial organizations.

RECENT
ACTION:

Following release of the GAO report, House Banking Committee Chairman Henry B. Gonzalez
(D-TX) and the committee's most senior Republican member, Rep. Jim Leach (R-IA),
introduced H.R.4503. It would impose stricter regulation on banks', savings institutions', and
credit unions' derivatives activities. H.R. 4503 includes a provision that would give federal
banking agencies the authority to establish accounting guidelines for derivatives activities by
banks and other entities regulated by those agencies. A hearing was held on H.R. 4503 on
June 23, 1994. Rep. Edward J. Markey (D-MA), the chairman of the Energy and Commerce
Subcommittee on Telecommunications and Finance, has held several hearings on derivatives.
Rep. Markey, who has characterized the present regulation of derivatives activities by affiliates
of insurance companies and securities firms as a "black-hole," has said he intends to introduce
legislation to regulate these entities. The Senate Banking Committee has also held hearings
on this issue.

AICPA
POSITION:

The AICPA opposes the provision in H.R. 4503 that would grant federal banking agencies the
authority to set accounting standards. The Institute supports retaining the responsibility for
setting these standards in the private sector.

JURISDICTION:

House Banking. House Energy and Commerce. Senate Banking.

AICPA STAFF
CONTACTS:

J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Joseph F. Moraglio - Vice President, Federal Government Relations 202/434-9209
James F. Green - Technical Manager, Federal Government Relations 202/434-9269
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REGULATION OF FINANCIAL PLANNERS
ISSUE:

As a means of providing greater protection to the public from unscrupulous financial planners, should
the Investment Advisers Act of 1940 (Act) be amended to limit the professional's (attorney, accountant,
engineer, teacher) incidental activity exemption, require all who hold themselves out as "financial
planners" to register as investment advisers, create a private right of action which would expand
liability, and increase administrative sanctions and penalties for the entire financial planner/investment
adviser community?

WHY IT'S
IMPORTANT
TO CPAs:

Financial planning is one of the traditional services long provided by CPAs to their clients. As trusted
financial advisers and professionals, CPAs are looked to by their clients to provide financial planning
advice. CPAs are already regulated by respective state boards of accountancy for the services they
provide the public. Generally, CPAs do not render specific investment advice as part of their financial
planning activities. The existing Act provides an exception for accountants who provide investment
advice as an incidental part of other services. Requiring all financial planners to register as investment
advisers would increase the regulatory burden on CPAs. This would increase the cost of financial
planning services with no demonstrated benefit to the public.

BACKGROUND:

During the last Congress, the House of Representatives passed legislation to regulate financial
planners. The AICPA was able to endorse the bill following a successful collaborative effort by the
AICPA and the sponsors of the bill, Reps. Rick Boucher (D-VA) and Ed Markey (D-MA). The AICPA
did not support early versions of the legislation because a private right of action would have expanded
the adviser’s liability and because the SEC would have been granted the authority to make rules
interpreting provisions of the Act. The version of the bill passed by the House preserved the present
accountants' exclusion provided under the Act, and did not include a provision establishing a private
right of action. The AlCPA's negotiations on this issue were bolstered by AICPA Key Person Contacts
and members of the AICPA Personal Financial Planning Division. In the Senate, legislation that would
have authorized the SEC to increase its registration fees for investment advisers to help pay for more
SEC examiners was passed. Major differences between the House and Senate versions of the
legislation prevented members of Congress from reaching an agreement before the 102nd Congress
adjourned.
On May 4,1993, the House passed H.R. 578, the Investment Adviser Regulatory Enhancement and
Disclosure Act of 1993. It was introduced by Rep. Boucher on January 26,1993 and is similar to the
bill passed by the House in 1992. H.R. 578 provides: 1) additional resources for SEC supervision by
imposing an annual fee of $300 to $7,000 on advisers required to register under the Act; 2) mandated
risk-targeted examinations; 3) disclosure of conflicts of interest by advisers; and 4) that advisers
recommend only suitable investments to their clients.
The Senate passed a much narrower financial planning bill, S. 423, on November 20, 1993. It
imposes the same new fee structure upon investment advisers as the one included in H.R. 578.

RECENT
ACTION:

Members of the House and Senate continue to struggle with the challenge of reaching
agreement about how much more regulation should be imposed on financial planners. In
March, the SEC published a proposed rule that would regulate investment advisers* activities
in two areas. The concepts for the proposed rule were extracted from H.R. 578 in the hope that
the SEC's action would help break the stalemate confronting the Congress on this issue.

AICPA
POSITION:

The AICPA supports H.R. 578 and has no objections to S. 423. The AICPA believes any new
regulation should focus on those who engage in the type of activities that most frequently lead to fraud
and abuse, which is the approach embodied in H.R. 578. Documented abuses involve individuals who
sell investment products and who control client funds. No need has been demonstrated to regulate
CPA financial planners who do not receive commissions for recommending investment products, sell
investment products, or take custody of client funds. Therefore, efforts to curb fraud and abuse in the
investment advisory marketplace should be directed at the services the individual provides to the
public, rather than how the services are advertised or what they are called.

JURISDICTION:

House Energy and Commerce. Senate Banking.

AICPA STAFF
CONTACTS:

J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Phyllis Bernstein - Director, Personal Financial Planning 201/938-3808
Lisa M. Dinackus - Manager, Congressional and Political Affairs 202/434-9276
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FEDERAL REGULATION OF PROFESSIONAL FEES
ISSUE:

Should legislation to provide a comprehensive reform of bankruptcy law include provisions to "control"
professional fees?

WHY IT'S
IMPORTANT
TO CPAs:

Accountants are among those professionals who may have their fees further regulated if bankruptcy
reform legislation that includes such a provision is enacted. Accountants typically provide two basic
services in bankruptcy cases-they provide reliable financial, statistical, and operating information to
various users and they evaluate the feasibility of reorganization plans. Debtors and creditors are
equally in need of such information.

BACKGROUND:

National media attention to rising numbers of large bankruptcy cases and the size of fee petitions by
professionals involved in resolving those cases triggered Congressional interest in this issue during
the last Congress. While some professional fees in these cases have risen recently, it is generally a
reflection of increasingly complex situations-guarantees and cross-collateralization, complex capital
structures, large contingent liabilities and complicated legal structures are some examples-rather than
excessive professional fees. However, the media's typical portrayal was that the present system
allowed some professionals to become rich while creditors waited for their share of the dwindling
bankruptcy estate. As a result, the 102nd Congress included provisions concerning payment of
professional fees in bankruptcy reform legislation that it passed but on which it failed to come to an
agreement before adjourning. In the Senate, the Bankruptcy Amendments Act of 1993, S. 540, were
introduced early in the 103rd Congress. As introduced, S. 540 was nearly identical to the measure
passed unanimously by the Senate during the 102nd Congress. S. 540 was approved by the Senate
Judiciary Committee on September 15,1993.

RECENT
ACTION:

S. 540 passed the full Senate on April 21,1994. The House of Representatives has taken no
action on a narrower bankruptcy bill, H.R. 2326, which was introduced on May 27,1993.
The Senate-passed version of S. 540 includes two amendments sought by the AICPA. The
original version of S. 540 included a provision that would have required only those fees for
services deemed "beneficial toward the completion of a case" would be approved. The
Institute believed that the phrase "beneficial toward the completion of a case" was unclear and
that it could cause an accountant to face a choice between the performance of noncompensated work or the material risk of a malpractice suit because of failure to perform
certain tasks deemed unlikely to give "results." The AICPA proposed that the determination
as to whether the service were "beneficial" be made at the time the service was rendered. The
Senate accepted the proposal. The second amendment concerned the provision that would
have prohibited the court from allowing reimbursement for services by professionals that are
deemed "duplicative." However, it is common and necessary for two sets of professionals to
perform valuations of an estate to evaluate competing plans for reorganization. Separate
committees (secured creditors, unsecured creditors) rely on their own professionals for
objective and independent advice on contentious issues. This provision may penalize
professionals responding to the needs of their committee if it later appears that the work of
several committees is duplicative. The Senate agreed to amend the provision to state that the
court shall not allow compensation for unnecessary duplication of services. The Senate
refused to delete another provision of concern to the AICPA. It would require consideration of
the "total value of the estate and the amount of funds or other property available for
distribution to all creditors both secured and unsecured" before fees are approved.

AICPA
POSITION:

The AICPA is pleased that the Senate accepted two of its suggestions for amending S. 540, and
will continue to monitor the issue to be certain that no unacceptable provisions are included
in the House bill. In addition, on May 23,1994 the AICPA wrote selected members and staff of
the Senate and House Judiciary Committees with suggestions about implementing the
professional fees provisions of S. 540. The suggestions focus on the issue of duplication of
services. The AICPA also noted that one of the problems for professionals providing
bankruptcy services is the "lack of consistent published guidelines for compensation among
the jurisdictions, and urged that language be included in the House bill establishing uniform,
nationwide guidelines for professional fees. Such language was dropped from S. 540 after
being approved by the Senate Judiciary Committee.

JURISDICTION:
AICPA STAFF
CONTACTS:

House Judiciary. Senate Judiciary.
J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Lisa M. Dinackus - Manager, Congressional and Political Affairs 202/434-9276
(24)
(7/94))

APPLICATION OF WAGE AND HOUR LAWS TO PROFESSIONAL EMPLOYEES
ISSUE:

Should legislation be enacted reversing a U.S. Department of Labor (DOL) ruling which limits
workplace flexibility for professionals?

WHY IT'S
IMPORTANT
TO CPAs:

How the Fair Labor Standards Act (FLSA) is interpreted by the DOL is important to CPAs because it
impacts the management of their practice, as well as how many of their clients conduct their
businesses. Accountants and certain of their employees are exempt from the FLSA under the Act's
professional exemption provision. Some common management practices—such as granting unpaid
leave (pay docking) to employees for less than a full day, maintaining time sheets to ensure accurate
client billing, or paying overtime to salaried employees-are being used by the DOL as grounds for
treating those employees as hourly employees. Removal of the professional exemption entitles those
employees to seek compensation for all the "overtime" worked during the past two years.

BACKGROUND:

The FLSA was enacted by Congress in 1938 to protect hourly employees; under the FLSA employers
are required to pay a minimum wage per hour and also to pay overtime for any hours over 40 worked
in a pay period. Exempted from the law by Congress were executive, administrative, and professional
employees. However, recent interpretations of the regulations implementing the FLSA by DOL
personnel and the courts have eroded the exemption for professionals. Courts have held that pay
docking for salaried employees violates the FLSA, despite the fact that many employees view the
ability to take unpaid leave to meet family obligations as a benefit.
Other practices that put the employer at risk of losing the exempt status for employees include: use
of vacation or sick leave in partial day increments; payment of straight time to professionals who work
more than 40 hours per week; maintenance of time sheets, although public and private clients require
such records to ensure accurate billing; meeting of some government contractual requirements
stipulating that employees account for their work on an hourly basis and that the employees be paid
overtime for more than 40 hours a week; and requirements by employers that employees be on site
for established hours of operation. Partial relief has been provided in narrow instances. Congress
signaled its recognition of the difficulties the pay docking rule is causing in 1993 when it passed the
Family and Medical Leave Act. A provision was included in the law to allow salaried employees of
businesses with 50 or more employees to take partial-day unpaid leave to handle family and medical
needs without being in violation of the FLSA. However, this does not provide relief for employees who
need flexibility for reasons other than those covered by the Family and Medical Leave Act (i.e. birth or
adoption of a child, medical condition). State and local governments received partial relief, too, when
in September 1992 the DOL eliminated the pay docking rule for these entities. However, in neither
instance was the issue of retroactivity addressed.

RECENT
ACTION:

Legislation designed to cover areas not dealt with by the Family and Medical Leave Act has been
introduced in the House of Representatives and Senate. H.R. 1309 would reverse DOL's pay docking
ruling, and make its coverage retroactive. A broader companion bill in the Senate, S. 1354, also
addresses the related issues of tracking hours in order to bill clients and creating standard work hours
for firms, so that such practices would not result in the loss of the exempt status. The House
Education and Labor Committee Subcommittee on Labor Standards, Occupational Health and Safety
held a hearing on H.R. 1309 on July 1,1993. The Senate has not acted on S. 1354.

AICPA
POSITION:

To qualify as an exempt professional, a public accountant must be paid on a salary or fee
basis. Licensed lawyers engaged in the practice of law are excepted from this test under the
exception for the "traditional learned" professions in the DOL regulations. While employment
circumstances of lawyers and accountants are virtually identical, the law treats these
professions differently for no apparent reason. The Institute believes the DOL should exercise
its authority under the law to provide this exemption. Furthermore, since the DOL's authority
applies only prospectively, Congress should legislate this change retroactively (excepting
those cases in which a final judgment has been entered). Furthermore, the AICPA believes
Congress needs to legislate that individuals who are working toward satisfying examination
or experience requirements for certification or licensure as a public accountant would also be
excepted from the salary or fee basis test. Medical school graduates already are excepted
from the salary or fee basis test when they work as an intern or resident.

JURISDICTION:

House Education and Labor. Senate Labor and Human Resources.

AICPA STAFF
CONTACTS:

J. Thomas Higginbotham - Vice President, Congressional and Political Affairs 202/434-9205
Ian A. MacKay - Director, Federal Government Relations 202/434-9253
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SOCIAL SECURITY TAX ON DOMESTIC WORKERS

ISSUE:

Should Congress enact legislation amending the law to simplify the payment of Social Security taxes
on domestic workers and to raise the threshold at which such Social Security taxes must be paid?

WHY IT'S
IMPORTANT
TO CPAs:

The presently cumbersome process of paying Social Security taxes for domestic workers
discourages employers of domestic workers from complying with the law. In addition, the current
threshold is so low that taxpayers face an unrealistic recordkeeping burden in order to determine if
they must file. This area of the law is one of great frustration to taxpayers and a difficult one for the
IRS to administer.

BACKGROUND:

The Clinton Administration's nomination of Zoe Baird for Attorney General in 1993 brought into the
national spotlight the issue of what is now commonly referred to as the "nanny tax." Employers now
must pay Social Security taxes on domestic workers--such as housekeepers, baby sitters and
gardeners-if the workers earn more than $50 over three consecutive months. Lawmakers generally
agree that the $50 level is too low. In addition, employers may have to file as many as 10 state and
federal tax forms to report wages and pay employment taxes for these workers. This is a complicated
process, requiring careful recordkeeping.
Several bills were introduced in the Senate and House during the 103rd Congress to increase the
employment tax wage threshold and simplify household worker employment tax filings. On July 14,
1993, Senate Finance Committee Chairman Daniel Patrick Moynihan (D-NY), introduced S. 1231,
the "Social Security Domestic Employment Reform Act of 1993." The Finance Committee held a
hearing on S. 1231 on July 21, 1993. In 1993, the House also passed a nanny tax bill and
incorporated it into the House version of the fiscal year 1994 budget reconciliation package. However,
it was dropped from the budget bill during conference because Senate rules do not allow budget bills
to contain any provisions affecting Social Security benefits. Also hampering approval of a nanny tax
bill last year was a disagreement about what the new reporting threshold should be. Setting it too high
would jeopardize the retirement coverage of many domestic workers.

RECENT
ACTION:

W ith the House and Senate having passed nanny tax reform bills in May, momentum is
b u ild in g tow ard enactment of a final bill. Both bills increase the reporting threshold and
streamline the reporting process. The House bill, H.R. 4278, sets the yearly threshold at $1,250
and also indexes it to rise with average wages. S. 1231 replaces the current threshold w ith a
yearly $630 figure and indexes it to rise w ith average wages. Unlike the Senate bill, H.R. 4278
does not exempt Social Security taxes on wages paid to workers under age 18.

AICPA
POSITION:

The AICPA endorses the objectives o f S. 1231 and H.R. 4278 to update and sim plify the
dom estic employee payroll tax rules adopted in 1954. The chairs of the AICPA Women and
Fam ily Issues Executive Committee and the AICPA Tax Executive Committee also wrote
mem bers o f Congress with specific recommendations about what provisions should be
included in a final bill. The recommendations are as follow s: 1) Provide fo r annual filin g of
Form 942 but not combined w ith Form 1040; 2) Provide fo r annual payment of the tax; 3)
Maintain January 31 as the due date fo r all domestic w orker payroll reports; 4) Increase the
currently antiquated wage filing threshold; and 5) Exempt domestic workers under the age of
18 from paying Social Security taxes.

JURISDICTION:

House Ways and Means. Senate Finance.

AICPA STAFF
CONTACTS:

Edward S. Karl - Director, Tax Division 202/434-9228
Lisa M. Dinackus - Manager, Congressional and Political Affairs 202/434-9276
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OTHER ISSUES

Some of the other legislative, regulatory, and tax issues that the AICPA is monitoring include:

Tax Issues
■
■
■
■
■
■

Limited Liability Company regulatory consistency
Capital gains tax proposals
Cash versus accrual method of accounting for tax purposes
Tax options for revenue enhancement
Passive activity loss rules
Unrelated Business Income Tax (UBIT)

Auditing and Accounting Issues
■
■
■
■
■
■
■

Comprehensive review by the SEC Chief Accountant's Office of the SEC's independence rules
applicable to accountants
Quality of audits of federal financial assistance
GAAP/RAP issues
Improving federal financial management practices
Revisions to government auditing standards
Single Audit Act studies and recommendations
Federal regulation of insurance audits

Liability Issues
■

Telemarketing fraud legislation

Regulatory Issues
■

Real estate appraisal legislation and regulation

Trade Issues
■
■

North American Free Trade Agreement (NAFTA)
General Agreement on Tariffs and Trade (GATT)

Professional/Human Resource Issues
■
■

Tax incentives for the creation of affordable, quality child care options
Minority education incentives

If you would like additional details on any of these issues, please contact our office.
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AICPA PROFILE

HISTORY
The American Institute of Certified Public Accountants (AICPA) was founded in 1887. Its creation marked the
emergence of accountancy as a profession, distinguished by its educational requirements, high professional
standards, strict code of professional ethics, licensing status, and commitment to serving the public interest.
The AICPA is the national professional association of certified public accountants in the United States. Members are
CPAs from every state and territory of the United States, and the District of Columbia. Currently, there are more than
314,000 members. Approximately 45 percent of those members are in public practice, and the other 55 percent
include members working in industry, education, government, and other various categories.

OBJECTIVES
In its continuing effort to serve the public interest, the Institute creates and grades the Uniform CPA Examination,
develops auditing standards, upholds the Code of Professional Conduct, provides continuing professional education
and contributes technical advice to government and to private sector rule-making bodies in areas such as accounting
standards, taxation, banking and thrifts.

LEADERSHIP
The Chairman of the AICPA Board of Directors is elected from the membership and serves a one-year term.
Dominic A. Tarantino of New York, New York is Chairman of the AICPA.
Philip B. Chenok, CPA, is the President and Chief Executive Officer of the AICPA.
The AICPA Council is the association's policy-making governing body. Its 260 members represent every state and
U.S. territory. The Council meets twice a year.
The Board of Directors acts as the executive committee of Council, directing Institute activities between Council
meetings. The 23 member Board of Directors includes 3 public members. The Board meets seven times a year.
The AICPA has a permanent staff of approximately 750 and a budget of $118 million. The work of the AICPA is done
primarily by its volunteer members serving on approximately 130 boards, committees, and subcommittees.

